An Idea Whose Time Has (sort of) Come:
BAPCPA Provides Direct Appeals from Bankruptcy Courts to Circuit Courts in
Limited Situations
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For years, many in the bankruptcy community have sought direct appeals from
bankruptcy courts to circuit courts.3 Direct-appeal proponents have argued that the
system of appeals by right from the bankruptcy court to the district court or bankruptcy
appellate panel4 and then to the circuit court is inefficient for two reasons.5 First,
decisions of district judges are not binding precedent, so there is increased uncertainty
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regarding the state of bankruptcy law.6 Second, the two appeals by right add delay and
expense to the bankruptcy system.7
The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(“BAPCPA”)8 added direct review of bankruptcy court orders by circuit courts, but only
in limited circumstances. Instead of abolishing district court review, BAPCPA allows a
bankruptcy court (or district court or bankruptcy appellate panel handling a bankruptcy
appeal) to certify an appeal directly to the circuit court.9 The circuit court can then
decide whether to accept the direct appeal.10 Absent a certification by the lower court
and acceptance of the direct appeal by the circuit court, the appeal still goes through the
traditional process.
This article explains BAPCPA’s direct-appeal provisions and discusses the
procedures that the courts are developing for direct appeals. Because direct appeals are
only a few months old, the procedures are still developing. Practitioners should therefore
consult the most-current procedures when pursuing direct appeals.
I.

Lower court can certify direct appeal.

There are two ways for the lower court11 to certify a direct appeal. The lower
court, acting on its own motion12 or a party’s request, can certify that:
•

The judgment or order involves a question of law as to which there is
no controlling authority from that circuit court or the Supreme Court;
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•
•
•

The judgment or order involves a matter or public importance;
The judgment or order involves a question of law requiring resolution
of conflicting decisions; or
An immediate appeal from the judgment or order may materially
advance the case’s progress.13

In addition, if both a majority of the appellants and a majority of the appellees request the
lower court to certify a direct appeals, and they represent that the above-listed standards
are met, then the lower court must certify the direct appeal.14
BAPCPA does not make clear whether the certification request should be made in
the bankruptcy court or the district court. The interim bankruptcy rules, which many
bankruptcy courts have adopted,15 provide that while the case is pending in the
bankruptcy court, the certification request must be made in the bankruptcy court.16 After
an appeal has been docketed in the district court, or the district court has allowed an
interlocutory appeal under 28 U.S.C. § 158(a), the certification request must be made in
the district court.17
A request for direct-appeal certification must be made within sixty days after the
judgment or order is entered.18 Direct appeals do not stay the proceedings in the lower
court unless the lower court or the circuit court stays the proceedings pending appeal.19
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II.

Circuit court can then authorize direct appeal.

The process is two-fold and requires approval from both the lower court and the
circuit court. If the lower court certifies a direct appeal, then the parties file a notice of
appeal with the lower court20 and a petition with the circuit court requesting permission to
appeal.21 The circuit court then would have to grant the petition before a direct appeal is
allowed.22 BAPCPA provides temporary direct-appeal procedures that are in effect until
the Federal Rules of Appellate Procedure are amended.23 Under the temporary rules, a
party must file the petition requesting permission to appeal within ten days of the lower
court’s certification.24 That could change under the amended Federal Rules of Appellate
Procedure, so caution should be used. Until the federal rules are amended, current
Federal Rule of Appellate Procedure 5—which governs appeals by permission in
general—applies to BAPCPA direct appeals.25
BAPCPA does not provide any standards for the circuit court to use when
deciding whether to authorize a direct appeal, but the legislative history states that the
circuit courts “are encouraged to authorize direct appeals” when the above-mentioned
factors are met.26 The standards will presumably become more defined as the caselaw
develops.
III.

Procedures for certification request and petition for direct appeal.

Both the certification request to the lower court and the petition for direct appeal
to the circuit court should include enough information to allow the court to determine
whether to allow the direct appeal. The request and petition must include:
•
•
•
•
•

The facts necessary to understand the question presented;
The question itself;
The relief sought;
The reasons why the direct appeal should be allowed and is authorized
by a statute or rule; and
A copy of the order complained of and any related opinion.27
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The other parties can oppose the request or petition, or they can file their own requests or
petitions. These are due in the lower court within ten days of the original request and in
the circuit court within seven days of the original petition.28
IV.

Direct appeals of interlocutory orders.

While generally only final orders can be appealed as of right, interlocutory
appeals of bankruptcy orders are allowed with the district court’s permission.29 If an
appellant is seeking a direct appeal of an interlocutory order, it does not need to obtain
separate permission for the interlocutory appeal. Instead, the interim bankruptcy rules
provide that the circuit court’s acceptance of a direct appeal also acts as permission for
the interlocutory appeal.30
V.

Relationship between direct appeals to circuit court and 28 U.S.C. § 1292(b)
permissive interlocutory appeals.

Federal law allows appeals by permission in several other contexts. Under 28
U.S.C. § 1292(b), a district court can certify an issue for interlocutory appeal when there
is “a controlling question of law as to which there is substantial ground for difference of
opinion and . . . an immediate appeal from the order may materially advance the ultimate
termination of the litigation.”31 The circuit court can then choose whether to allow the §
1292(b) interlocutory appeal.32 In bankruptcy cases, district courts can allow
interlocutory appeals from bankruptcy courts under 28 U.S.C.§ 158(a). That statute does
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such order. The Court of Appeals which would have jurisdiction of an appeal of such action may
thereupon, in its discretion, permit an appeal to be taken from such order, if application is made to
it within ten days after the entry of the order: Provided, however, That application for an appeal
hereunder shall not stay proceedings in the district court unless the district judge or the Court of
Appeals or a judge thereof shall so order.
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not provide standards for determining whether to allow interlocutory appeals, so district
courts often use the 28 U.S.C. § 1292(b) standards as a guide.33
There are similarities between BAPCPA’s direct-appeal provision and the 28
U.S.C. § 1292(b) permissive-interlocutory-appeal provision, but BAPCPA’s directappeal provision is much broader.34 For example:
•

•

•

BAPCPA direct appeals are not limited to cases where there is a
disputed “controlling” legal issue, while permissive interlocutory
appeals are.35
A BAPCPA direct appeal is allowed when it may materially advance a
case’s “progress,” while a permissive interlocutory appeal is not
allowed unless the appeal may materially advance the case’s “ultimate
termination.” 36
BAPCPA uses the disjunctive “or” when referring to the appeal
materially advancing the case’s progress, while the permissiveinterlocutory-appeal statute uses the conjunctive “and” when referring
to the appeal materially advancing the case’s ultimate termination.37
This means that under the permissive-interlocutory-appeal statute, the
court must determine both (1) that there is a substantial difference of
opinion about a controlling legal issue and (2) resolving that difference
may materially advance the case’s ultimate termination.38 Under
BAPCPA, a direct appeal is allowed if any one of the factors listed in
section I above is met.
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VI.

Conclusion

Congress addressed the bankruptcy bench and bar’s request when it allowed
limited bankruptcy direct appeals to the circuit court in BAPCPA, although it did not go
as far as many hoped. Under BAPCPA, direct appeals are not allowed in every case, but
there are many situations in which they are allowed.
It is too soon to tell how effective the new procedures will be in practice, but it
appears that BAPCPA’s direct-appeals provision may make bankruptcy appeals more
efficient and less expensive, while at the same time clarifying bankruptcy law by
providing more circuit-court precedent.
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